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Passed by Shri Uma Shanker Commissioner (Appeals-Il)
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Arising out of Order-in-Original No SD-02/30/AC/2015-16 Dated 28.01.2016 & SD-02/14/AC/2016-17
Dated 28.09.2016 Issued by Assistant Commr STC, Service Tax, Ahmedabad

o ST BT A U4 9T Name & Address of The Appellants
M/s. Hazira Port Pvt Ltd Ahmedabad
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ARl B:—

Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in
the following way :-

A Yoop, SIS Yob T WATHR AT TATRIHROT- DY STet—

Appeal To Customs Central Excise And Service Tax Appellate Tribunal :-

faxiia STfefeIa™,1994 &1 GIRT 86 @ STV MU B 1 & UG BT O APl —
Under Section 86 of the Finance Act 1994 an appeal lies to :-

aRed &g dis W gob, SUE Yob Td HaTpR el ARIEGRY S 20, ¥ e
BIRGEH HHTSUS, HEU TR, AEHGIEIG—380016

The West Regional Bench of Customs, Excise, Service Tax Appellate Tribunal (CESTAT) at O-
20, New Mental Hospital Compound, Meghani Nagar,Ahmedabad — 380 016.

(i) orfiey —orReRer & faxfig ifdifam, 1994 &1 oRT 86 (1) & SfTFia i HaTHx
g, 1994 & W 9 (1) @ iqefa iR @ wad— 5 # I” gl & @ <
Toll @ SHd WY Ry & Reg odid & € w1 sEdl wladr

ol ST A1 (S ¥ U U9 ufa 8RM) ik Wiy 9§ R wie & <qranfiresor &1 <gdie Rerd
# el Aare] WY A, T BN AN AR AT T GAAT HAC 5 TG AT SEA BH & T8l By
1000/ — Wi AT SRR | STET WaTh] 9 HIW, @I B A R TR T FAAT WY 5 AR AT
50 @R G BT A1 WUY 5000 /— W WG BRI | I8 qaTH] S AW, @ D AT IR AR T
AT WY 50 AT AT SR SATGT & I8 WaY 10000 /— WA WorHil &I |

(i) The appeal under sub section (1) of Section 86 of the Finance Act 1994 to the Appellate
Tribunal Shall be filed in quadruplicate in Form S.T.5 as prescribed under Rule 9(1) of the
Service Tax Rules 1994 and Shall be accompany ed by a copy of the order appealed
against (one of which shall be certified copy) and should be accompanied by a fees of Rs.
1000/- where the amount of service tax & interest demanded & penalty levied of Rs. 5 Lakhs or
less, Rs.5000/- where the amount of service tax & interest demanded & penalty levied is is
more than five lakhs but not exceeding Rs. Fifty Lakhs, Rs.10,000/- where the amount of
service tax & interest demanded & penalty levied is more than fifty Lakhs rupees, in the form of
crossed bank draft in favour of the Assistant Registrar of the bench of nominated Public Sector
Bank of the place where the bench of Tribunal is situated, pos
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(iii) Rt aPRE 1004 @ ORr g6 @ wu-eRRA W (Y) & e erfid e
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(i) The appeal under sub section (2A) of the section 86 the Finance Act 1994, shall be

filed in Form ST-7 as prescribed under Rule 9 (2A) of the Service Tax Rules, 1994 and shall
be accompanied by a cdpy of order of. Commissioner Central Excise (Appeals)(OlA)(one of
which shall be a certified copy) and copy of the order passed by the Addl. / Joint or Dy.
JAsstt. Commissioner or Superintendent of Central Excise & Service Tax (010) to apply to

the Appellate Tribunal.

2. iR e Yo ofifiam, 1975 @ WAl W SR @ sfa iR few
IR HE SMEY TG W S @ oy @ IR W @ 650/~ UW T M Y fewme

T BT WiEg ]

2. Cne copy of application or 0.1.0. as the case may be, and the order of the
adjudication authority shall bear a court fee slamp of Rs.6.50 paise as prescribed under
Schedule-! in terms of the Court Fee Act,1975, as amended.

3 AT god, TR Yed T Jara ardiea =Rl (rifafy) e, 1982 i =rf?1a

9.

e ar el AnTe B aRAfrd W gt Frml @ iR A e arepfia fear S 21

3. Attention is also invited to the rules covering these and other related matters
contained in the Customs, Excise and Service Appellate Tribunal (Procedure) Rules, 1982.
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(i) rRT 11 & 3 s R

Giy Qe S & el LR EGERR

iy Gerde s fween & e 6 & sicnia & @A

o ) Aert a5 S I & e R @i, 2) fafraa, 2014 & IFH A gd R
el el & greveT fRrarelter wevier 31l U 31efrer @Y ST AT BT

4. For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an
amount specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated
06.08.2014, under section 35F of the Central Excise Act, 1944 which is also made
applicable to Service Tax under section 83 of the Finance Act, 1994 provided the

amount of pre-deposit payable would be subject to ceiling of Rs. Ten Crores,

Under Central Excise and Service Tax, “Duty demanded” shall include:
(M amount determined under Section 11D;
(ii) amount of erroneous Cenval Credit taken;
(i)  amount payable under Rule 6 of the Cenvat Credit Rules.

= Provided further that the provisions of this Section shall not apply to the stay
application and appeals pending before any appellate authority prior to the
commencement of the Finance (No.2) Act, 2014.

41y zw wEd o, 59 Y  ufEy srciver urfRERTUT 3 WITAT TRl Yook 7T Yed AT 808
Rrenfear g a Aifar fFT 71T Yeeh & 10% ST X 30 e dheer GUs Fanfeet & I U8 &
10% 375TETTET U 2B ST Hemell &1 _

4(1) In view of above, an appeal against this order shall lie before the Tribunal on
payment of 10% of the duty demanded where duly or duty and penaity are in dispute, or
perially, where penalty alone is in dispute.




3 V2(ST)(43)A-11/16-17 AND V2(ST)166/A-11/2016-17

-ORDER IN APPEAL

M/s. Hazira Port Private Ltd., 101-103, Abhijeet- II, Mithakhali
Circle, Elisbridge, Ahmedabad- 380 006 (hereinafter referred to as
‘appellants’) have filed the present appeals against the Order-in-Original
number SD-02/30/AC/2015-16 dated 28.01.2016 and SD-02/14/AC/2016-
17 dated 20.09.2016 (hereinafter referred to as ‘impugned orders’) passed
by the Asst.Commissioner, Service Tax Div-II, APM Mall, Satellite,
Ahmedabad (hereinafter referred to as ‘adjudicating authority’);

2. The facts of the case, in ‘brief, appellant has incurred expenditure of
Rs. 12,80,643/- and Rs. 10,54,392/- in foreign currency in FY 2013-14 and
2014-15 respectively vide M/s Shell Inti. Exploration & Production BV,
Netherlad's Invoice No. 6566039548 dated 24.07.2013 and No.
6566047328 dated 31.07.2014 respectively for alleged brokerage service in
purchase of securities (Performance Share Plan). Appellant contended that
said foreign remittance is not for brokerage service but it is for purchase of
securities which is goods under section 65B(25) read with section 65B(43) of
the FA, 1994, therefore they are not liable for service tax. It further
contended that said expense is accounted under head salaries in their books
of A/c. Further it is argued by appellant that even if payment is considered
as brokerage ,as alleged in SCN, then also tax is not payable as transaction
is in nature of “intermediary service” which is covered under rule 9(c) of 3 of
Place of Provision of Service Rule 2012 (POPSR- 2012 in short). Resorting to
rule 9(c) of 3 of POPSR- 2012, appellant argued that place of provision of
service is in non taxable territory hence appellant is not liable for tax.
Adjudicating authority concluding said service as Business auxiliary service
which is not covered under intermediary service and resorting to rule 3 of
POPSR- 2012, ordéred that appellant are liable for tax under section 68(2) of
CEA, 1994 read with rule 2(1)(d) of Service Tax Rules, 1944,

3. Purchase of securities of not taxable but appellant failed to provide any
evidence to establish it, therefore Adjudicating Authority considering said
expense as “service expense”, vide impugned OI0's dated 28.01.2046 and
20.09.2016 confirmed demand of Rs. 1,58,288/- and Rs.1,30,323/-
respectively, under section 73(1) of FA 94 along with interest under Section
75 and also imposed penalty of Rs. 10,000/-under Section 77(2), Rs. %}
10,000/- under 77(1) and penalty of Rs. 10,000/- under section 77(2) _.|n‘ e
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facts was imposed on appellant for both FY 2013-14 and 2014-15. Penalty of
Rs. NIL and Rs. 1,303/- was imposed under section 76 in OIO s dated
28.01.2016 and 20.09.2016 respectively,

4, Being aggrieved with the impugned order, the appellants preferred an

appeal on 29.0472016 for OIO dated 28.01.2016 and on 27.10.2016 for OIO

dated 20.09.2016 | before the Commissioner (Appeals-II) wherein it is

contended that-

I.  Royal Dutch Shell (RDS) coordinates the performance share plan

(PSP), wherein employee are awarded conditional share base on their
performance and value. PSP cost are then recharged to the respective
companies through the Business Service Companies/Group service ' O
Companies i.e shell International Exploration & Production B.V. (SIEP
BV). SIEP BV has raised invoices (supra) to appellant. Charges paid by
appellant are under cost environment and neither RDS nor SIEP BV
charged any mark up over and above their cost,

II.  As per section 65B(25) of FA , 1994 securities are goods.

II.  Even if the transaction is treated as "service” then also the services
are provided by the intermediary and such intermediary is situated
outside India. The services are not imported ti India in any case. The
place of provision of service (i.e rendering of service) is out side
taxable territory in terms of rule 9 of Place of Provision of Service Rule
2012 (POPSR- 2012 in short). Therefore it is not import of service O
hence appellant are liable for tax under section 68(2) of CEA, 1994
read with rule 2(1)(d) of Service Tax Rules, 1944,

5. Personal hearing in the both appeal case was granted on 21.12.2016.
Shri Jigar Shah, Advocate and Shri Jagrut Shah, Executive Taxation
appeared before me and reiterated the grounds of appeal. They submitted
ITR to show that the concern amount is taken as income for the employees.

DISUSSION AND FINDINGS

6. I have carefully gone through the facts of the case on records, grounds o
of appeal in the Appeal Memorandum and oral submissions made by the »" o L
appellants ITR (FORM No. 3CEB) submitted at the time of personal hearmg : \
Sort question to be decided is as to whether or not transaction is related; to (

service or securities.
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7. 1 find that expenditure made towards purchase of seéurltles are not
liable service tax as securities are goods as per section 65B(25) of FA ,
1994, AdJud|catmg authority has stated in impugned OIO that appellant has
not produced any evidence that said expense is towards securities. I have
perused FORM No. 3CEB submitted which is Report from for an acountant
to be furnished under section 92 relating to international transaction(s) and
specified domestic transaction(s). Part B of form running from sr. No. 10 to
25, requires the taxpayer to provide the details of the international
transactions entered into during the Financial Year. At sr.No. 19, expenditure
transaction made to M/s Shell Inti. Exploration & Production BV, Netherlad of
Rs. 12,80,643/- and Rs. 10,54,392/- in foreign currency in FY 2013-14 and
2014-15 respectively is recorded under head “reimbursement of salary
expenses”. Securities are gifted to their employee as their performance;
therefore it is part of salaries. In view of above I hold that expense incurred
.lS for purchase of securities and securities being goods, said expense is not
liable for payment of service tax on it. Consequently all penalties imposed
are not sustainable and imposable.

8. In view of above, I set aside impugned OIO's dated 28.01.2016 and
29.01.2016. Consequently appeal filed by the appellants is allowed.

9. Wmﬁﬁ@mwmwmﬁmw%l

9. The both appeals filed by the appellant stand disposed off in ébove

terms.
‘_23'\\ %\ VW/D
(3AT 2 R)
IIFT (3dred - II)
ATTESTED

(R%‘EL) | ’

SUPERINTENDENT (APPEAL-II),
CENTRAL EXCISE, AHMEDABAD.

To,

M/s. Hazira Port Private Ltd.,

101-103, Abhijeet- II, Mithakhali Circle;
Elisbridge, Ahmedabad- 380 006
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Copy to:

1) The Chief Commissioner, Central Excise, Ahmedabad.

2) The Commissioner, Service Tax ,Ahmedabad-.

3). The Additional Commissioner, Service Tax, Ahmedabad

4) The Asst. Commr, Service Tax Div-II, APM mall, Satellite, Ahmedabad.
5) The Asst. Commissioner(System), C.Ex. Hq, Ahmedabad.

6) Guard File.

7) P.A. File.




