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Arising out ofOrder-in-Original No SD-02/30/AC/2015-16 Dated 28.01.2016 & SD-02/14/AC/2016-17

Dated 28.09.2016 Issued by Assistant Commr STC, Service Tax, Ahmedabad

~41Wbdf cl5T .,r:r :g:'cf 'Cl'dT Name & Address of The Appellants
M/s. Hazira Port Pvt Ltd Ahmedabad

~ ~~ x?t ~ cm{ ~ ~ ~~ c!5l" ~ PJ9~ftia ~ x?t cJ,x
qaar &:­
Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in
the following way :-

tr yea, UTT Jc g ara 3r4tr nrzn@raw. at rat­
Appeal To Customs Central Excise And Service Tax Appellate Tribunal:-

fcRfn:r~,1994 ~ tJm 86 *~~ c!5l" frr:.=r * 'CJNf ~ \JJT ~ :­
Under Section 86 of the Finance Act 1994 an appeal lies to :-

uf?a eh#r fl Rt zrca, qr zyea vi hara 3r4l4tr +mrnf@raw it. 20, ~~
51ffclcc1 cbl-CJh:3°-s, .lfc:lTUTf ~. ~5l-lc:ilcillc:i-380016

The West Regional Bench of Customs, Excise, Service Tax Appellate Tribunal (CESTAT) at 0-
20, New Mental Hospital Compound, Meghani Nagar,Ahmedabad - 380 016.

(ii) 3rfl#tr znznf@raw at f4hr rf@)fr, 1994 #t err 86 (1) * ~~~
Pilll-llc!C"ll, 1994 * ~ 9 (1) * ~ ~l:ffft, 1:f5llf ~.t'r- 5 B "i:fR ~ B ~ "Gil"
raft vi Gr rrr fGr 3rant #k Resg 3r@la 6t n{ it srat uRaji
aft ult afeg (si a a mfr fild "ITT<fi) 3it re; ii fGruen #i urn[@raur at nrfl fer
t cfITT a If a1ff cf5 taa .-.!.l Ill 4"1 d .cf; %WJcfl xfuHtI'< cfi rq ai~ha a rre °'{i)q

ii ii hara at ir, nl at 'l=ftrr 31N C1'lTllT Tfl!T ~~ 5 c1Rsf m iR-ffi cplf t qi 6g
1 ooo / - #hr u4 ihftt ui hara #l mil , an at 'l=ftrr 31N C1'lTllT TfllT~~ 5 c1Rsf <TT
50 c1Rsf 'ct"cf5 'ITT m ~ 5000 / - . #6ha fthf uzf para t min, nu #6 'l=ftrr 31N C1'lTllT TfllT
~~ 50 c1Rsf <TT Ga unar ?& asi nu, 1o00o /- ffl~ 6l1lT I

(ii) The appeal under sub section (1) of Section 86 of the Finance Act 1994 to the Appellate
Tribunal Shall be filed in quadruplicate in Form S.T.5 as prescribed under Rule 9(1) of the
Service Tax Rules 1994 and Shall be accompany ed by a copy of the order appealed
against (one of which shall be certified copy) and should be accompanied by a fees of Rs.
1000/- where the amount of service tax & interest demanded & penalty levied of Rs. 5 Lakhs or
less, Rs.5000/- where the amount of service tax & interest demanded & penalty levied is is
more than five lakhs but not exceeding Rs. Fifty Lakhs, Rs.10,000/- where the amount of
service tax & interest demanded & penalty levied is more than fifty Lakhs rupees, in the form of
crossed bank draft in favour of the Assistant Registrar of the bench of nominated Public Sector
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(iii) fit1 3rf@rfT1,1994 #t I 86 ·an \3-q"-~ff{T3TI 1{cf (21:/) cf> 3@<@ 3rcfrc;r ~

. ~~- 1994 cf> f.1-wr 9 (2-cr) cf> 3@1@ f.lu\~o lfl11l i:ffl.-el".-7 if c1fr u11 ~ "C(ci ~ w111
· - amrgua., zr Una« zgeas (3r4ha) a snag # #Rat (OIA)( '3-w'i ~~ ~ mifT) 3-tR ·3JlR

377z4ad, erra y r 34Fr 1err a a·kl Uqr zya, 3n9)ht =mnf@rawl at am4aa ah
cf> Rar ta gg arr?r (olo) 6 1f hut 6flfT I

(iii) The appeal Linder sub section (2A) of the section 86 the Finance Act 1994, shall be
filed ih Form ST-7 as prescribed under Rule 9 (2A) of the Service Tax Rules, 1994 and shall
be ar,companied by a c6py of order of. Commissioner Central Excise (Appeals)(OIA)(one of
which shall b_e a certified copy) and copy of the order passed by the Addi. / Joint or Dy.
/Asstt. Commissioner or Superintendent of Central Excise & Service Tax (010) to apply to
the Appellate Tribunal.

2. 7.12-rn'~IT~ ~rmc;r7.T ~ 3ffl'lfl'I. 1975 qfr ~@l ~ 3~-1 cf> 3Trf<@ ~tT\ftc, fcn"C/
31ya u an?r vi vent mt@eat # am # 4R 4 5 6.50 /- tffi c!>T~ ~ fe.c(,c
~<TT -g'r,=rr 'rTlf%~ I

2. One copy of application or 0.1.0. as the case may be, and the order of the
adjudication authority shall bear a court fee stamp of Rs.6.50 paise as prescribed under
Schedule-I in terms of the Court Fee Act, 1975, as amended.

3. «fr zg, war yen vi aa $fl4ta =mn~@rmwl (anrffafe1) Ruma), 4gs2 i la
ai arr vii[era mt#f at faraa Rnii al 3it 9) er 3Trcn!irff fcnl:rr v1mr ~ 1

3. Attention is also invited to the rules covering these and other related matters
contained in the Customs, Excise and Service Appellate Tribunal (Procedure) Rules, 1982.

4. 4tar Ira, h&tr 5eur ranaara 30fr a1f)UT (heh)1f 3r4th h arai #i
s.4tr 3euTz Q[a 3f@)@r#, r&yRtnr 3em3ia fan«in-3) 31f@/£rm 2cg(sty fri f
29 f2eris: s.oz.2cry sit Rt fa4rr 3f1fra, &&y Rt urt 3 h 3iavaa at fa#r are , arr
fr a6 n{ q4-fr 5rmaar 3r@arf , qrfs cur h 3iaiaGac!l)- 011.:f crn;fr 3-fCl1 ITTcf tlf ufil
atatava 3rf@rat

mc:!,)<rere Q[as viharah 3iia " J-1'far fcotJ •R'" Q_FIT" al f.:t"a:;;:r wl11-c>T i_1; -

(i) er 14 ± 3in auifr z4w
(ii> :r-rcrc'rc ;;rnr $ ciil" ~ ·m-re1 ufil
<iii) ~~c: -;;ra:ir ~"<lilll<IT>fr ti; ~<fJ-f 6 ti; 3in 2ar vaa

es 3mil aari zag f gr er h qaur fa@rzr (i. 2) 3tR'If.:\<rJ:r, 2014 cf> ,3-!W=at :er ~ f<ITT.fl
3-ltl"fcil"\<r grR'J,nrfi ti,wra; ftrcrm~ "Fime=r 3fijlf i:.rcf 3rc!rn cfif mor. .=it'r~"J)-1

4. For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an
amount specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated
06.08.20·14, under section 35F of the Central Excise Act, 1944 which is also made
applicable to Service Tax under section 83 of the Finance Act, 1994 provided the
amount of pre-deposit payable would be subject to ceiling of Rs. Ten Crores,

Under Central Excise and Service Tax, "Duty demanded" shall include:
(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken·;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

C::> Provided further that the provisions of this Section shall not apply to the stay
applicatiot1 and appeals pending before any appellate authority prior to the
commencement of the Finance (No.2) Act, 2014.

4(1) zsr «iaaf ii, sr 3r2ruf 3fq)" ii"f ml'¾:f<t"'):{Uf "lfi'. +air sri area 3rrur areas zu avg
ferafe zt atan fra areah 10% 2y1arru 3th rzihaav Raft tavs#
10% 2=1auRt 5srrwaft?t
4(1) In view of above, an appeal against this order shall lie before the Tribunal on
payment of 10% of the duty demanded where duty or duty and penalty are in dispute, or
perialty, where penalty alone is in dispute.
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ORDER IN APPEAL

M/s. Hazira Port Private Ltd., 101-103, Abhijeet- II, Mithakhali
Circle, Elisbridge, Ahmedabad- 380 006 (hereinafter referred to as

'appellants; have filed the present appeals against the Order-in-Original

number SD-02/30/AC/2015-16 dated 28.01.2016 and SD-02/14/AC/2016­

17 dated 20.09.2016 (hereinafter referred to as 'impugned orders') passed
by the Asst.Commissioner, Service Tax Div-II, APM Mall, Satellite,

Ahmedabad (hereinafter referred to as 'adjudicating authority');

Adjudicating authority concluding said service as Business auxiliary service

which is not covered under intermediary service and resorting to rule 3 of
POPSR- 2012, ordered that appellant are liable for tax under section 68(2) of

CEA, 1994 read with rule 2(1)(d) of Service Tax Rules, 1944.

0

2. The facts of the case, in brief, appellant has incurred expenditure of
Rs. 12,80,643/- and Rs. 10,54,392/- in foreign currency in FY 2013-14 and

2014-15 respectively vide M/s Shell Inti. Exploration & Production BV,

Netherlad's Invoice No. 6566039548 dated 24.07.2013 and No.

0 6566047328 dated 31.07.2014 respectively for alleged brokerage service in
purchase of securities (Performance Share Plan). Appellant contended that

said foreign remittance is not for brokerage service but it is for purchase of
securities which is goods under section 65B(25) read with section 65B(43) of

the FA, 1994, therefore they are not liable for service tax. It further

contended that said expense is accounted under head salaries in their books
of A/c. Further it is argued by appellant that even if payment is considered
as brokerage ,as alleged in SCN, then also tax is not payable as transaction

is in nature of "intermediary service" which is covered under rule 9(c) of 3 of
Place of Provision of Service Rule 2012 (POPSR- 2012 in short). Resorting to
rule 9(c) of 3 of POPSR- 2012, appellant argued that place of provision of
service is in non taxable territory hence appellant is not liable for tax.

3. Purchase of securities of not taxable but appellant failed to provide any
evidence to establish it, therefore Adjudicating Authority considering said
expense as "service expense", vide impugned OIO's dated 28.01.2016 and
20.09.2016 confirmed demand of Rs. 1,58,288/- and Rs.1,30,323/­

respectively, under section 73(1) of FA 94 along with interest under Section

75 and also imposed penalty of Rs. 10,000/-under Section 77(2), Rs. i
10,000/- under 77(1) and penalty of Rs. 10,000/- under section 77(2)in ·\
each OIO for both FY 2013-14 and 2014-15. Equal penalty of Rs. 1,58,rfa,_8·~·7:~\'?_;.:_·A} \{\\

{" &! =a
and Rs.1,30,323/- in respective oIO under section 78 for suppression-/gf @g3 l5

."..-- ..Io? 7<-2Ee
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facts was imposed on appellant for both FY 2013-14 and 2014-15. Penalty of

Rs. NIL and Rs. 1,303/- was imposed under section 76 in OIO's dated
28.01.2016 and 20.09.2016 respectively.

4. Being aggrieved with the impugned order, the appellants preferred an
appeal on 29.04.2016 for OIO dated 28.01.2016 and on 27.10.2016 for OIO

dated 20.09.2016 before the Commissioner (Appeals-II) wherein it is
contended that-

I. Royal Dutch Shell (RDS) coordinates the performance share plan

(PSP), wherein employee are awarded conditional share base on their
performance and value. PSP cost are then recharged to the respective
companies through the Business Service Companies/Group service

Companies i.e shell International Exploration & Production B.V. (SIEP
BV). SIEP BV has raised invoices (supra) to appellant. Charges paid by
appellant are under cost environment and neither RDS nor SIEP BV
charged any mark up over and above their cost.

II. As per section 65B(25) of FA, 1994 securities are goods.

III. Even if the transaction is treated as "service" then also the services

are provided by the intermediary and such intermediary is situated
outside India. The services are not imported ti India in any case. The
place of provision of service (i.e rendering of service) is out side
taxable territory in terms of rule 9 of Place of Provision of Service Rule
2012 (POPSR- 2012 in short). Therefore it is not import of service
hence appellant are liable for tax under section 68(2) of CEA, 1994
read with rule 2(1)(d) of Service Tax Rules, 1944.

5. Personal hearing in the both appeal case was granted on 21.12.2016.
Shrt Jigar Shah, Advocate and Shri Jagrut Shah, Executive Taxation
appeared before me and reiterated the grounds of appeal. They submitted

ITR to show that the concern amount is taken as income for the employees.

DISUSSION AND FINDINGS
e

6. I have carefully gone through the facts of the case on records, grounds
<. " .'.of appeal in the Appeal Memorandum and oral submissions made by the <s° e,\

appellants !TR (FORM No. 3CEB) submitted at the time of personal heariJ3~i·
Sort question to be decided is as to whether or not transaction is relate&ii\ h %}
service or securities. '< ,:,~;fy1

·:,:--·•··,.~·-J
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7, I find that expenditure made towards purchase of securities are not
liable service tax as securities are goods as per section 65B(25) of FA ,

1994. Adjudicating authority has stated in impugned OIO that appellant has

not produced any evidence that said expense is towards securities. I have
perused FORM NO. 3CEB submitted which is Report from for an accountant
to be furnished under section 92E relating to international transaction(s) and
specified domestic transaction(s). Part B of form running from sr. No. 10 to

25, requires the taxpayer to provide the details of the international

transactions entered into during the Financial Year. At sr.No. 19, expenditure

transaction made to M/s Shell Inti. Exploration & Production BV, Netherlad of

Rs. 12,80,643/- and Rs. 10,54,392/- in foreign currency in FY 2013-14 and

2014-15 respectively is recorded under head "reimbursement of salary
expenses". Securities are gifted to their employee as their performance;
therefore it is part of salaries. In view of above I hold that expense incurred

is for purchase of securities and securities being goods, said expense is not

liable for payment of service tax on it. Consequently all penalties imposed
are not sustainable and imposable.

..
8. In view of above, I set aside impugned OIO's dated 28.01.2016 and

29.01.2016. Consequently appeal filed by the appellants is allowed.

9. The both appeals filed by the appellant stand disposed off in above
terms.

ATTESTED

(R~EL)
SUPERINTENDENT (APPEAL-II),

CENTRALEXCISE,AHMEDABAD.

To,

M/s. Hazira Port Private Ltd.,

101-103, Abhijeet- II, Mithakhall Circle,

Elisbridge, Ahmedabad- 380 006
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Copy to:

1) The Chief Commissioner, Central Excise, Ahmedabad.
2) The Commissioner, Service Tax ,Ahmedabad-.
3) The Additional Commissioner., Service Tax, Ahmedabad

4) The Asst. Commr, Service Tax Div-II, APM mall, Satellite, Ahmedabad.
5) The Asst. Commissioner(System), C.Ex. Hq, Ahmedabad.
6) Guard File.

7) P.A. File.


